
 
 
 
 
 
 

City Council Regular Meeting – January 10, 2007 – 9:00 a.m. 
Mayor Barnett called the meeting to order and presided. 

ROLL CALL ......................................................................................................................ITEM 1 
Present: Council Members: 
Bill Barnett, Mayor William MacIlvaine 
Johnny Nocera, Vice Mayor Gary Price, II 
 John Sorey, III 
 Penny Taylor 
 William Willkomm, III 
Also Present:  
Robert Lee, City Manager Clayton Hodge 
Robert Pritt, City Attorney Murray Hendel 
Vicki Smith, Technical Writing Specialist Teresa Heitmann 
Tara Norman, City Clerk Erika Henson 
Stephen Weeks, Technology Services Director Doug Finlay 
Adam Benigni, Planner William Whelan 
Tony McIlwaine, Planner Jerry Sanford 
Robin Singer, Community Development Director Robert Barrows 
David Lykins, Community Services Director Anne Barrows 
Paul Bollenback, Building Official Maryann Bitzer 
Dan Mercer, Public Works Director Sue Smith 
Joe Boscaglia, Parks & Parkways Superintendent James Elson 
Ron Wallace, Construction Mgmt Director Dave Eifert 
Fred Coyle, Collier County Commissioner Brad Kovacs 
Norm Feder, Collier County Transportation Administrator  
Gerald Ladue Media: 
Henry Kennedy Aisling Swift, Naples Daily News 
Kippi Schank  
Spiro Zorbalas Other interested citizens and visitors 
INVOCATION AND PLEDGE OF ALLEGIANCE......................................................ITEM 2 
Reverend Clayton Hodge, Bethel AMC Church. 
ANNOUNCEMENTS ........................................................................................................ITEM 3 
Mayor Barnett proclaimed the week of January 14, 2007, as Purple Martin Week in the City of 
Naples. 
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SET AGENDA (add or remove items) .............................................................................ITEM 4 
MOTION by Nocera to SET THE AGENDA removing Item 8-b (landscape 
services) and Item 8-f (South Florida Water Management District/SWFMD 
funding) from the Consent Agenda for separate discussion; continuing Item 14 
(anchorage ordinance) to 02/21/07; and adding the following: Item 17 (Naples 
Preserve roof repair), Item 18 (rezone petition at Fourth Street and Fourth 
Avenue South) for continuation from 01/17/07, and Item 19 (Kensington 
Garden Association administrative appeal) for continuation from 01/17/07.  
This motion was seconded by Price and unanimously carried, all members 
present and voting (MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, Taylor-
yes, Willkomm-yes, Barnett-yes). 

PUBLIC COMMENT........................................................................................................ITEM 5 
(9:06 a.m.)  Murray Hendel (no address given), representing Gulf Shore Association of 
Condominiums, read into the record its resolution addressing the vessel speed litigation, urging 
Council not to pursue the matter further.  Council Member Taylor presented Mr. Hendel with the 
City’s response to Administrative Law Judge P. Michael Ruff (Attachment 1), asking that he 
distribute it to the members of the Association.  Teresa Heitmann (no address given), 
Aqualane Shores Association, noted recent power outages in her area and asked whether 
citizens would be required to pre-sort recyclables in the future.  City Manager Robert Lee said 
that the City had spoken with Florida Power & Light (FP&L) and had been informed that a 
transformer had failed.  Public Works Director Dan Mercer also noted that no construction had 
been taking place in the area and would therefore not been a contributing factor.  He also pointed 
out that the contractor and engineer in charge of the City’s ongoing infrastructure installation are 
to notify the City and any other affected parties (residents) in the case of any contact with 
existing utilities.  With reference to pre-sorting of recyclables, Director Mercer explained that 
sorting on-site by collection personnel is taking place around the City; however, if residents wish 
additional recycling bins in order to pre-sort materials, the City would provide them upon 
request.  Erika Henson (no address given), voiced strong opposition to the diversion of 
commercial truck traffic onto Central Avenue, presenting Council with photographs (copies of 
which are contained in the file for this meeting in the City Clerk’s Office) supporting her opinion 
that this is a residential area and that trucks are both too noisy and too large to travel safely on 
that roadway.  Doug Finlay, 3430 Gulf Shore Boulevard North, gave a brief history of bicycle 
traffic on Pelican Bay Boulevard, noting that removal of bicycle lanes had followed aggressive 
behavior of a pace line by bicycle racing enthusiasts and complaints that areas of the roadway 
were too narrow to accommodate the bicycle lane.  He stated that he had recently received 
communication that Pelican Bay intended to reinstall the lanes, stating his hope that an instance 
of unacceptable behavior would not affect the community’s attitude toward responsible cyclists.  
He also urged that Council return truck traffic to Fifth Avenue South.  City Manager Lee 
explained that the no-truck-traffic signs on Fifth Avenue South had been removed and staff was 
scheduled to give a presentation at the next workshop regarding citywide truck traffic and arterial 
routes; recommendations would then be given.  Council Member Willkomm asked that the origin 
of the installation of the Fifth Avenue South signs be included in the aforementioned 
presentation.   

CONSENT AGENDA 
APPROVAL OF MINUTES ..........................................................................................ITEM 8-a 
December 4, 2006 Workshop and December 6, 2006 Regular Meeting, as submitted. 
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RESOLUTION 07-11499................................................................................................ITEM 8-c 
A RESOLUTION APPROVING AN AGREEMENT BETWEEN THE CITY OF NAPLES 
AND CAPRI ENGINEERING, LLC, TO PROVIDE TEMPORARY PLANS EXAMINER 
AND BUILDING INSPECTION SERVICES FOR THE CITY OF NAPLES; 
AUTHORIZING THE CITY MANAGER TO EXECUTE THE AGREEMENT; AND 
PROVIDING AN EFFECTIVE DATE.  Title not read. 
RESOLUTION 07-11500 ...................................................................................................... ITEM 8-d 
A RESOLUTION APPROVING AN AGREEMENT FOR PURCHASE AND SALE OF 
GOODS BETWEEN THE CITY OF NAPLES AND AIRGAS SPECIALTY PRODUCTS, 
INC., FOR THE ANNUAL PURCHASE OF ANHYDROUS AMMONIA FOR THE 
WATER TREATMENT PLANT; AUTHORIZING THE CITY MANAGER TO 
EXECUTE THE AGREEMENT; AND PROVIDING AN EFFECTIVE DATE.  Title not 
read. 
RESOLUTION 07-11501................................................................................................ITEM 8-e 
A RESOLUTION APPROVING STATE FINANCIAL ASSISTANCE AGREEMENTS 
WITH THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION TO 
PROVIDE MATCHING GRANT FUNDS FOR WATER QUALITY AND FLOOD 
MITIGATION IMPROVEMENTS WITHIN STORMWATER DRAINAGE BASINS III 
AND V; AUTHORIZING THE MAYOR TO EXECUTE THE AGREEMENTS; AND 
PROVIDING AN EFFECTIVE DATE.  Title not read. 
RESOLUTION 07-11502................................................................................................ITEM 8-g 
A RESOLUTION APPROVING A FOURTH AMENDMENT TO THE AGREEMENT 
WITH BONNESS, INC., FOR THE COVE LANE IMPROVEMENTS; AUTHORIZING 
THE CITY MANAGER TO EXECUTE THE FOURTH AMENDMENT TO 
AGREEMENT; AND PROVIDING AN EFFECTIVE DATE.  Title not read. 

MOTION by Nocera to APPROVE CONSENT AGENDA except Items 8-b and 
8-f; seconded by Taylor and unanimously carried, all members present and 
voting (MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, 
Willkomm-yes, Barnett-yes). 

END CONSENT AGENDA 
RESOLUTION 07-11503............................................................................................... ITEM 8-b 
A RESOLUTION APPROVING A FIRST AMENDMENT TO THE AGREEMENT 
BETWEEN THE CITY OF NAPLES AND VILA AND SON LANDSCAPE 
CORPORATION FOR ADDITIONAL SERVICES RELATED TO THE INSTALLATION 
OF LANDSCAPING, INCLUDING PLANTS AND SOD, ASSOCIATED WITH THE U.S. 
41 NAPLESCAPE PROJECT FROM FLEISCHMANN BOULEVARD TO SEAGATE 
DRIVE; AMENDING THE FISCAL YEAR 2006-07 BUDGET AS ADOPTED BY 
ORDINANCE 06-11363; AUTHORIZING THE CITY MANAGER TO EXECUTE THE 
FIRST AMENDMENT TO THE AGREEMENT; AND PROVIDING AN EFFECTIVE 
DATE.  Title read by City Attorney Robert Pritt (9:31 a.m.).  Council Member Price asked whether 
his understanding was correct in that the additional $184,000 requested by staff was for 
landscaping, not irrigation infrastructure, and Parks and Parkways Superintendent Joe Boscaglia 
indicated that this was indeed for additional trees for planting in the medians.  Mr. Boscaglia further 
explained that this project was to have been completed in the coming year and had been included 
within the Capital Improvement Program (CIP) for funding.  Diseased plant material was however 
discovered and a decision was made to complete the project immediately instead of disrupting 
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traffic on two separate occasions, or in addition to taking the risk that the new sod would become 
infected from the grasses not removed.  He assured Council Member Price that the requested 
$184,000 had been allocated in the following year’s budget and would not necessitate amending 
that budget.  Mr. Boscaglia also agreed with Council Member Taylor that agreements should be 
reached prior to construction so that any damage to existing infrastructure would be repaired or 
replaced by that contractor; Council Member Sorey said that he believed the contract executed by 
the Florida Department of Transportation (FDOT) for work on US 41 explicitly excluded any 
liability for damages such as these.   
Public Comment: (9:37 a.m.)  None. 

MOTION by Sorey to APPROVE RESOLUTION 07-11503 as submitted; 
seconded by Nocera and unanimously carried, all members present and voting 
(MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, Willkomm-yes, 
Barnett-yes). 

RESOLUTION 07-11504................................................................................................ ITEM 8-f 
A RESOLUTION APPROVING A SOUTH FLORIDA WATER MANAGEMENT 
DISTRICT 2006 – 2007 ALTERNATIVE WATER SUPPLY FUNDING PROGRAM 
AGREEMENT TO PROVIDE GRANT FUNDING THROUGH SENATE BILL 444 TO 
EXPAND THE CITY’S RECLAIMED WATER SYSTEM; AUTHORIZING THE 
MAYOR TO EXECUTE THE AGREEMENT; AND PROVIDING AN EFFECTIVE 
DATE.  Title read by City Attorney Robert Pritt (9:37 a.m.).  City Manager Robert Lee 
explained that the grants from the South Florida Water Management District (SFWMD) had 
been pursued for Phases I and II of the reclaimed water distribution system, but upon further 
review staff was recommending the funding be utilized entirely for Phase I, thereby equally 
subsidizing all residents in relation to the main trunk line that would be used by both areas.  In 
response to Council Member Price, City Manager Lee said that recent discussion with residents 
in the Old Naples area had given rise to the possibility of charging the same rate for reuse and 
potable water, that a funding option for that area would be realized from user fees rather than a 
special assessment or loans, but that further review would be necessary.  He also explained that if 
the reuse system is expanded to include additional areas of the City, another main trunk line 
would be necessary. 
Public Comment: (9:41 a.m.)  None. 

MOTION by Taylor to APPROVE RESOLUTION 07-11504 as submitted; 
seconded by Sorey and unanimously carried, all members present and voting 
(MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, Willkomm-yes, 
Barnett-yes). 

RESOLUTION 07-11505...................................................................................................ITEM 9 
A RESOLUTION DETERMINING CONDITIONAL USE PETITION 06-CU11 TO 
ALLOW FOR THE FREEDOM MEMORIAL MONUMENT TO BE ERECTED ON THE 
SITE OF THE PROPOSED GORDON RIVER WATER QUALITY PARK LOCATED 
EAST OF GOODLETTE-FRANK ROAD AND NORTH OF GOLDEN GATE 
PARKWAY, MORE FULLY DESCRIBED HEREIN, SUBJECT TO THE CONDITION 
LISTED HEREIN; PROVIDING FOR THE CITY CLERK TO RECORD SAID 
CONDITIONAL USE; AND PROVIDING AN EXPIRATION DATE AND AN 
EFFECTIVE DATE.  Title read by City Attorney Robert Pritt (9:41 a.m.).  This being a quasi-
judicial proceeding, Notary Public Vicki Smith administered an oath to those intending to offer 
testimony; all responded in the affirmative.  City Council Members then made the following ex 
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parte disclosures: Willkomm and Nocera/spoke with Collier County Commissioner Fred Coyle 
and Collier County Transportation Administrator Norm Feder; Barnett/spoke with Commissioner 
Coyle; Price and MacIlvaine/spoke with Commissioner Coyle and reviewed Design Review 
Board (DRB) 01/04/07 minutes; Taylor/spoke with Commissioner Coyle and reviewed DRB and 
Planning Advisory Board (PAB) minutes; and Sorey/spoke with Commissioner Coyle, reviewed 
DRB meeting video and visited the site.  Planner Tony McIlwain introduced the item, noting 
staff recommendation for approval.   
 
Commissioner Coyle gave an electronic presentation (a printed copy of which is contained in the 
file for this meeting in the City Clerk’s Office) during which he explained that the Freedom 
Memorial had been proposed to honor those who lost their lives in the terrorist attack of 
September 11, 2001.  The original location had been the Collier County Government Center, but 
with the designation of September as Freedom Month, it was believed that a quieter location, 
more suited to reflection was called for.  The proposed Gordon River Water Quality Park, to be 
located at the northeast corner of the intersection of Goodlette-Frank Road and Golden Gate 
Parkway, was then designated as the site for the installation.  He reviewed the selection process 
which he said had, as closely as possible, replicated the selection process followed for the World 
Trade Center memorial in New York City.  The selected design, which had been submitted by 
Gerald Ladue, includes a billowing 13 foot high and 40 foot long flag made of granite, placed on 
a platform depicting the United States, with 50 surrounding stones with the name of each state.  
Mr. Coyle then reviewed the available parking and access to the park, Collier County 
Transportation Administrator Norm Feder assured Council that no traffic light except a left turn 
directional (for east bound traffic from Golden Gate Parkway into the park) would be installed at 
the proposed location.  Mr. Coyle concluded that this location is considered ideal for the 
memorial and approval would allow fund raising for the $2-million memorial to begin.  
 
In response to Council Member Price, Commissioner Coyle confirmed that the proposed 
commercial development to the north of the park had been a consideration in placing the 
memorial nearer the Golden Gate Parkway entrance; in addition, the PAB recommended that 
location and it had been deemed the place which would afford the desired quiet, reflective 
atmosphere.  During a brief discussion of the materials to be used in construction of the 
monument, Commissioner Coyle stated that artist Gerald Ladue had worked closely with the 
granite industry during the planning and development, noting a drainage system along the top 
surface of the structure to aid in preserving the look and integrity of the stone.  Artist Gerald 
Ladue clarified that the measurement from side to side of the monument is 40 feet and that the 
height is 13 feet with an extension at the flagpole to 18 feet.   
 
Council Members commended Commissioner Coyle and Collier County for the proposed 
memorial, stating that the City considered it a privilege to house it.  Council Member MacIlvaine 
moved approval of the resolution. 
Public Comment: (10:16 a.m.)  James Elson, William Whelan, Dave Eifert, Jerry Sanford, 
and Gerald Ladue, waived comment.  Henry Kennedy (no address given), stated strong 
support of the project and announced his intent to donate $1,000 to the project.  City Attorney 
Robert Pritt noted the letter of opposition received that day (a printed copy of which is contained 
in the file for this meeting in the City Clerk’s Office) and City Manager Robert Lee said that 
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review by the DRB and the Public Arts Advisory Committee (PAAC) of the final design would 
most likely take place due to the fact that the memorial is considered a work of art.   

MOTION by MacIlvaine to APPROVE RESOLUTION 07-11505 as submitted; 
seconded by Barnett and unanimously carried, all members present and voting 
(MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, Willkomm-yes, 
Barnett-yes). 

RESOLUTION 07-11506.................................................................................................ITEM 10 
A RESOLUTION DETERMINING PETITION 06-EV2 TO VACATE PART OF THE 
EXISTING CITY OF NAPLES WATER AND SEWER EASEMENTS AND CREATE 
NEW REPLACEMENT EASEMENTS TO ACCOMMODATE THE RENOVATION OF 
THE COASTLAND MALL ON THE WEST SIDE OF THE PROPERTY LOCATED AT 
1900 9TH STREET NORTH, MORE FULLY DESCRIBED HEREIN; AND PROVIDING 
AN EFFECTIVE DATE.  Title read by City Attorney Robert Pritt (10:16 a.m.).  Council 
Member Price asked whether the City would incur any costs in this matter, and City Attorney 
Pritt stated that recording fees would be expended.  Mr. Pritt also noted, as explained in Section 
2 of the resolution, that no easement would be vacated until the replacement easements are 
recorded and returned to the City.   
Public Comment: (10:20 a.m.)  None. 

MOTION by Taylor to APPROVE RESOLUTION 07-11506 as submitted; 
seconded by Nocera and unanimously carried, all members present and voting 
(MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, Willkomm-yes, 
Barnett-yes). 

RESOLUTION 07-11507.................................................................................................ITEM 11 
A RESOLUTION DETERMINING PETITION 06-EV3 TO VACATE PART OF THE 
EXISTING CITY OF NAPLES WATER AND SEWER EASEMENTS AND CREATE 
NEW REPLACEMENT EASEMENTS TO ACCOMMODATE THE RENOVATION OF 
THE COASTLAND MALL ON THE WEST SIDE OF THE PROPERTY LOCATED AT 
2000 9TH STREET NORTH, MORE FULLY DESCRIBED HEREIN; AND PROVIDING 
AN EFFECTIVE DATE.  Title read by City Attorney Robert Pritt (10:20 a.m.). 
Public Comment: (10:21 a.m.)  None. 

MOTION by Taylor to APPROVE RESOLUTION 07-11507 as submitted; 
seconded by MacIlvaine and unanimously carried, all members present and 
voting (MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, 
Willkomm-yes, Barnett-yes). 

RESOLUTION 07-11508.................................................................................................ITEM 12 
A RESOLUTION DETERMINING APPEAL OF PETITION 06-AA4 FROM THE 
ADMINISTRATIVE DECISION OF THE CITY MANAGER THAT THE WALLS FOR 
A NEW SINGLE FAMILY RESIDENCE CANNOT BE REBUILT IN THE PREVIOUS 
NON-CONFORMING LOCATION WITHOUT APPROVAL OF A VARIANCE ON 
PROPERTY LOCATED AT 22 4TH AVENUE SOUTH, MORE FULLY DESCRIBED 
HEREIN; AND PROVIDING AN EFFECTIVE DATE.  Title read by City Attorney Robert 
Pritt (10:21 a.m.).  This being a quasi-judicial proceeding, Notary Public Vicki Smith 
administered an oath to those intending to offer testimony; all responded in the affirmative.  City 
Council Members then made the following ex parte disclosures: Taylor and Sorey/met the 
petitioner and contractor at the site and reviewed the Planning Advisory Board (PAB) 12/13/06 
meeting video; Barnett/met the petitioner and contractor at the site; Willkomm/visited the site, 
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spoke with the petitioner and reviewed the aforementioned PAB video; Price/met the petitioner 
at the site and reviewed the PAB video; and MacIlvaine and Nocera/spoke with the petitioner 
and visited the site.   
 
Community Development Director Robin Singer, using an electronic presentation, explained that 
the home on the site had been demolished; the subject walls had been removed during the 
construction stage, therefore a variance was needed to rebuild them according to Code of 
Ordinances, Section 46-35.  She said that the appeal centered around the petitioner’s position is 
that the stem walls are still in place and that the walls could be rebuilt in their previously existing 
location.   
 
Petitioner Spiros Zorbalas utilized photographs of the site (copies of which are contained in the 
file for this meeting in the City Clerk’s Office) and explained that approval to partially modify 
the subject walls had been part of the original architectural plans submitted to the City, however, 
during the demolition process, the north and south walls were found not to be structurally sound 
and had to be partially removed.  Mr. Zorbalas stressed that the non-conforming walls were 
taken down to a point that the contractor felt they could be safely repaired; therefore the appeal 
due to the fact that the petitioner believes that the stem wall, the non-conformities, still exist and 
can be repaired at their present location.  If the non-conformity is however deemed to have been 
removed, a variance process would indeed be necessary, Mr. Zorbalas added.  He further 
reported that the present plans had been approved by the Department of Environmental 
Protection (DEP), necessitated by the fact that one side of the structure lies within the Coastal 
Construction Setback Line (CCSL), and taking some two years to accomplish.  Should the 
incident administrative appeal be denied, newly drafted plans would again be required for DEP 
review.   
 
City Attorney Pritt explained that the decision before Council at that time was only the 
administrative appeal and that variance criteria would be considered only during hearing on a 
petition of that nature.  In the discussion that followed, Council Member Willkomm expressed 
the view that eight feet of the ten foot stem wall had been removed and with it the non-
conformity.  Council Member Price however questioned whether a repair can be made to make a 
non-conformity safer if a portion of the non-conformity still exists.   
 
Contractor Brad Kovacs displayed a drawing (a copy of which is contained in the file for this 
meeting in the City Clerk’s Office) to illustrate the manner in which he had planned to alter the 
north wall prior to discovery that the north and south stem walls were unsafe.  He also pointed 
out that the new slab does not bear on the outer stem wall, it being an in-fill type.  Council 
Member Price questioned how the north wall could stand with the areas labeled for removal 
although, he said that he believes that a portion of both walls does in fact remain.  The petitioner 
explained that structurally, the walls were left in place to comply with the City’s codes, but 
reiterated that they were found to be in such poor condition that they had to be removed to allow 
repair in the interest of safety.   
 
Council Member Willkomm characterized it as a common practice to partially retain walls to 
allow a non-conformity to continue.  In response to Council Member Price, he explained that in 
this case he however believes the walls had been removed; therefore a variance should be sought.  



City Council Regular Meeting – January 10, 2007 – 9:00 a.m. 

 
8 

Roll call votes by Council Members are recorded in random order, pursuant to City Council policy. 
 

Community Development Director Singer noted her opinion that the subject repair of the stem 
walls should actually be considered expansions, not maintenance, improvement or repair; 
therefore a variance petition is necessary to rebuild these walls.  She said that her interpretation 
that the non-conforming stem walls are gone, not diminished, is based upon the City’s code; they 
could not be replaced in the same location since the setbacks must be honored.   
 
Building Official Paul Bollenback reviewed his memo dated January 5, (Attachment 2) which 
addressed the new Federal Emergency Management Agency (FEMA) building elevations 
effective November 17, 2005, as they pertain to this particular construction.  He explained that 
the architect had designed the plans according to the FEMA elevations in effect on the date of 
permit application, November 16, 2005, and that an additional six inches in elevation would be 
necessary if the administrative appeal is approved.  Director Singer concluded staff’s 
presentation by asking Council to qualify its decision to the extent that, if granted, the reasoning 
behind Council’s decision could be utilized by staff in making similar determinations in the 
future.  Council Member Willkomm stated that he agreed that this construction should be 
decided by a variance petition, not an administrative appeal.   
 
Mr. Zorbalas said that he appreciated staff’s efforts in working with him during this construction, 
but that his intent had been to avoid building a megahouse (structure built to extent of allowable 
lot coverage) at the new FEMA elevations thereby continuing the aesthetics of the surrounding 
neighborhood.  He assured the Council of his belief that granting this appeal would not represent 
a precedent since decisions of this type are made on a case-by-case basis.   
 
City Attorney Pritt stated that he agreed with staff’s interpretation of Section 45-35(2) of the 
Code of Ordinances and reiterated that the merits of granting a variance were not before Council 
at that time.  Council Member Price and Vice Mayor Nocera voiced disagreement, saying that 
they believed that the stem wall still existed, that the new construction would be built in a safer 
manner, and Council Member Price proffered the following motion. 
Public Comment: (11:31 a.m.)  None. 

MOTION by Price to OVERRULE ADMINISTRATIVE DECISION OF CITY 
MANAGER; seconded by Nocera and failed 3-4, all members present and 
voting (Price-yes, Sorey-no, Nocera-yes, Willkomm-no, Taylor-no, MacIlvaine-
no, Barnett-yes). 

Council Member MacIlvaine then expressed the view that the wall was no longer in existence 
and the following motion was made. 

MOTION by MacIlvaine to APPROVE RESOLUTION 07-11508 
SUSTAINING ADMINISTRATIVE DECISION OF CITY MANAGER, appeal 
denied based upon Section 49-35(a)(2), proposed wall deemed an expansion of 
a non-conformity.  This motion was seconded by Willkomm and carried 4-3, all 
members present and voting (Price-no, Sorey-yes, Nocera-no, Willkomm-yes, 
Taylor-yes, MacIlvaine-yes, Barnett-no). 

Recess: 11:38 a.m. to 11:53 a.m.  It is noted for the record that the same Council Members 
were present when the meeting reconvened, except Council Member Willkomm who 
arrived at 11:55 a.m.   
It is noted for the record that Items 13-a and 13-b were read and considered concurrently. 
 



City Council Regular Meeting – January 10, 2007 – 9:00 a.m. 

 
9 

Roll call votes by Council Members are recorded in random order, pursuant to City Council policy. 
 

RESOLUTION 07-11509..............................................................................................ITEM 13-a 
A RESOLUTION DETERMINING LIVE ENTERTAINMENT PETITION 07-LE1 FOR 
LIVE ENTERTAINMENT AT CJ’S BOARDWALK BAR AND GRILL LOCATED AT 
1100 6TH AVENUE SOUTH #10, MORE FULLY DESCRIBED HEREIN, SUBJECT TO 
THE CONDITIONS LISTED HEREIN; AND PROVIDING AN EFFECTIVE DATE.   
RESOLUTION 07-11510............................................................................................. ITEM 13-b 
A RESOLUTION DETERMINING A RESIDENTIAL IMPACT STATEMENT FOR 
PETITION 07-RIS1 TO ALLOW LIVE ENTERTAINMENT AT CJ’S BOARDWALK 
BAR AND GRILL LOCATED AT 1100 6TH AVENUE SOUTH #10, MORE FULLY 
DESCRIBED HEREIN; AND PROVIDING AN EFFECTIVE DATE.  Titles read by City 
Attorney Robert Pritt (11:53 a.m.).  This being a quasi-judicial proceeding, Notary Public Vicki 
Smith administered an oath to those intending to offer testimony; all responded in the 
affirmative.  City Council Members then made the following ex parte disclosures: 
Willkomm/familiar with the site and spoke with other tenants; Price, Nocera and Taylor/familiar 
with the site, received letters of opposition, but no additional contact since the October 4, 2006, 
meeting at which this item was last considered; Barnett/spoke with Ann Barrows, President of 
Marina Manor; and  MacIlvaine and Sorey/visited the site, received letters of opposition, but no 
further contact since the above referenced meeting.  Planner Adam Benigni explained that a 
previous request had been denied without prejudice due to staff recommendations and failure by 
the petitioner’s agent to respond.  The petitions presently before Council contain amended 
requests and staff recommended approval with the conditions set forth in the applicable 
resolutions.  Planner Benigni said that the request for holiday live entertainment was not 
included within the aforementioned resolutions due to the fact that staff considered it within the 
purview of Council to designate the holidays to be approved. 
 
Kippi Schank, agent for the petitioner, characterized the live entertainment requested as easy 
listening music and that the doors of the establishment would remain closed.  She also pointed 
out that the police calls referenced by staff were service calls, not noise complaints, and that in 
fact she had placed one of the calls herself due to an unruly customer from a nearby 
establishment.   
Public Comment: (12:08 p.m.)  Robert Barrows, 1100 Eighth Avenue South, representing 
Marina Manor, expressed opposition to the proposed petition, questioning the safety of 
pedestrians along the boardwalk with the tables and chairs allowed on the perimeter of the 
walkway; he also noted the expansion of the establishment into an adjoining area.  Council 
Member Price urged that if the petitions are approved and noise becomes a problem, complaints 
under the City’s noise ordinance be reported for follow-up.  Ann Barrows, 1100 Eighth Avenue 
South, President of Marina Manor, read into the record a letter regarding opposition to this 
item (Attachment 3).  Maryann Bitzer, 1100 Eighth Avenue South, urged protecting what she 
termed the Old Naples atmosphere and voiced opposition to the petitions due to excessive noise.  
Council Member Taylor also urged residents to register complaints if noise becomes an issue 
with the establishment.  Ms. Schank said that CJ’s encouraged monitoring of noise levels outside 
the establishment if necessary, and in response to Mayor Barnett, explained that the petitioner 
would have appeared at that meeting if necessary.  Ms. Schank summarized that the 
establishment is a dedicated restaurant and wishes a quieter clientele; therefore, the acceptance of 
hours from 6:00 p.m. to 10:00 p.m. on Thursday night and until 11:00 p.m. on Friday and 
Saturday nights, as set forth in the resolution. 
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MOTION by Willkomm to APPROVE RESOLUTION 07-11509 with conditions 
set forth in resolution; seconded by Taylor and carried 6-1, all members present 
and voting (Taylor-yes, MacIlvaine-no, Willkomm-yes, Sorey-yes, Price-yes, 
Nocera-yes, Barnett-yes). 
MOTION by Willkomm to APPROVE RESOLUTION 07-11510 with conditions 
set forth in resolution; seconded by Taylor and carried 6-1, all members present 
and voting (MacIlvaine-no, Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, 
Willkomm-yes, Barnett-yes). 

EXECUTIVE SESSION....................................................................................................ITEM 6 
(12:31 p.m.)  Mayor Barnett advised that Council would enter into an executive session 
pertaining to Joseph A. Biasella vs. City of Naples and Russell Ayers, United States District 
Court, Middle District of Florida, Ft. Myers Division, Case No. 2:06-CV-00258-UA-SPC.  
Executive Session:  12:31 p.m. to 12:57 p.m.  It is noted for the record that all Council 
Members were present when the meeting reconvened. 

MOTION by Sorey to APPROVE SETTLEMENT OF BIASELLA vs. CITY OF 
NAPLES and RUSSELL AYERS, United States District Court, Middle District 
of Florida, Ft. Myers Division, Case No. 2:06-CV-OO258-UA-SPC, in 
accordance with the proposal made by the City’s Attorney in response to the 
request for settlement made by plaintiff Joseph Biasella’s attorney in that it 
contain the elements as follows: 1) a dismissal of the Federal Court claim with 
prejudice by Mr. Biasella; 2) the City would waive its request for attorney’s 
fees; 3) the settlement would include releases by both parties, the releases to 
include a release of any attorney fees by either party; and 4) the case is 
dismissed without prejudice with respect to the City and Police Officer Russell 
Ayers.  This motion was seconded by Taylor and unanimously carried, all 
members present and voting (MacIlvaine-yes, Nocera-yes, Price-yes, Sorey-yes, 
Taylor-yes, Willkomm-yes, Barnett-yes). 

EXECUTIVE SESSION....................................................................................................ITEM 7 
(12:59 p.m.)  Mayor Barnett advised that Council would enter into an executive session 
pertaining to Collier County Board of County Commissioners, et al, Petitioners vs. Florida Fish 
and Wildlife Conservation Commission and the City of Naples, Respondents, and Citizens to 
Preserve Naples Bay, Inc., and the Conservancy of Southwest Florida, Inc., Intervenors – State 
of Florida Administrative Hearings – Case No. 05-2034, 05-2035, 05-2036, and 05-2037.  
Executive Session: 12:59 p.m. to 1:32 p.m.  It is noted for the record that all Council 
Members were present when the meeting reconvened except Council Member Willkomm 
who left the meeting at 1:32 p.m.  There was no action taken on this item. 
ORDINANCE (Continued – see Item 4 above) .............................................................ITEM 14 
AN ORDINANCE PERTAINING TO WATERWAYS; AMENDING SECTION 42-81, 
DEFINITIONS; SECTION 42-141, DEFINITIONS; SECTION 42-142(a), 
PROHIBITIONS ON MOORING AND ANCHORING; SECTION 42-143(5), (6), AND (7) 
RULES AND REGULATIONS; SECTION 42-144, MOORING RENTAL RATE; 
SECTION 42-145, MOORINGS SIGNAGE; OF THE CODE OF ORDINANCES, CITY 
OF NAPLES, FOR THE PURPOSE OF AMENDING RULES AND REGULATIONS 
FOR WATERWAYS FACILITIES AND RESOURCES; PROVIDING A 
SEVERABILITY CLAUSE, A REPEALER PROVISION AND AN EFFECTIVE DATE.  
Title not read. 
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ORDINANCE (First Reading)........................................................................................ITEM 15 
AN ORDINANCE RELATING TO BUSINESS TAXES (FORMERLY OCCUPATIONAL 
LICENSE TAXES); AMENDING ARTICLE III OF CHAPTER 34 OF THE CODE OF 
ORDINANCES OF THE CITY OF NAPLES FOR THE PURPOSE OF AMENDING THE 
CITY’S BUSINESS TAX REGULATIONS; AND PROVIDING A SEVERABILITY 
CLAUSE, A REPEALER PROVISION AND AN EFFECTIVE DATE.  Title read by City 
Attorney Robert Pritt (1:32 p.m.). 
Public Comment: (1:33 p.m.)  None. 

MOTION by Taylor to APPROVE THIS ORDINANCE at First Reading; 
seconded by MacIlvaine and unanimously carried (MacIlvaine-yes, Nocera-yes, 
Price-yes, Sorey-yes, Taylor-yes, Willkomm-absent, Barnett-yes). 

ORDINANCE 07-11511...................................................................................................ITEM 16 
AN ORDINANCE REGARDING ADDITIONAL HOMESTEAD EXEMPTION; 
AMENDING SECTIONS 34-141, APPLICABILITY, AND 34-143, AMOUNT, 
INCREASING THE ADDITIONAL HOMESTEAD EXEMPTION FOR SENIORS FROM 
$25,000 TO $50,000 PURSUANT TO A FLORIDA CONSTITUTIONAL AMENDMENT 
APPROVED BY REFERENDUM ON NOVEMBER 7, 2006; PROVIDING A 
SEVERABILITY CLAUSE, A REPEALER PROVISION AND AN EFFECTIVE DATE.  
Title read by City Attorney Robert Pritt (1:34 p.m.). 
Public Comment: (1:35 p.m.)  None. 

MOTION by Sorey to ADOPT ORDINANCE 07-11511 as submitted; seconded 
by Taylor and unanimously carried (MacIlvaine-yes, Nocera-yes, Price-yes, 
Sorey-yes, Taylor-yes, Willkomm-absent, Barnett-yes). 

DISCUSSION OF NAPLES PRESERVE ROOF REPAIR (Added Item) ................ITEM 17 
City Manager Robert Lee explained that staff had presented this item to the Design Review 
Board (DRB) per Council’s request and it was the consensus of the Board that the Dura Loc 
process be employed for roof repair of the Naples Preserve visitor center.  Construction 
Management Director Ron Wallace further pointed out that this process would not alter the 
unique architectural appearance of the roof.  He however suggested that seriously damaged 
sections of the tiles themselves be first replaced, in some areas requiring work down to the 
plywood covering the rafters,  and then reforming the tile, thereby maintaining its appearance.  In 
response to Council Member Price, Director Wallace explained that the process is guaranteed for 
five years, that Dura Loc is also a roofing contractor and is qualified to maintain the roof. 
Public Comment: (1:43 p.m.)  None. 

MOTION by Sorey to APPROVE DURA LOC PROCEDURE; seconded by 
MacIlvaine and unanimously carried (MacIlvaine-yes, Nocera-yes, Price-yes, 
Sorey-yes, Taylor-yes, Willkomm-absent, Barnett-yes). 

It is noted that Items 18-a and 10-b were considered concurrently. 
ORDINANCE (Added Item)........................................................................................ITEM 18-a 
AN ORDINANCE DETERMINING REZONE PETITION 06-R7 FOR PROPERTY 
LOCATED AT THE SOUTHEAST CORNER OF 4TH AVENUE SOUTH AND 4TH 
STREET SOUTH, MORE FULLY DESCRIBED HEREIN, IN ORDER TO PERMIT 
REZONING FROM R3-12 TO PD, PLANNED DEVELOPMENT; APPROVING THE 
PLANNED DEVELOPMENT DOCUMENT FOR FOURTH AND FOURTH 
ASSOCIATES, LLC; PROVIDING A SEVERABILITY CLAUSE, A REPEALER 
PROVISION AND AN EFFECTIVE DATE.  Title not read. 
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RESOLUTION (Added Item)..................................................................................... ITEM 18-b 
A RESOLUTION DETERMINING A RESIDENTIAL IMPACT STATEMENT FOR 
PETITION 06-RIS9 IN ORDER TO CHANGE THE ZONING FROM R3-12 TO PD, 
PLANNED DEVELOPMENT, IN ORDER TO CONSTRUCT A 12-UNIT, MULTI-
FAMILY DEVELOPMENT AND MULTI-LEVEL PARKING FACILITY LOCATED AT 
THE SOUTHEAST CORNER OF 4TH AVENUE SOUTH AND 4TH STREET SOUTH, 
MORE FULLY DESCRIBED HEREIN; AND PROVIDING AN EFFECTIVE DATE.  
Title not read.  City Attorney Robert Pritt explained that the City had received a request from the 
applicant to continue this matter to a date yet to be determined, thereby necessitating further 
newspaper notifications; the petitioner for Item 19 had also requested a similar continuance in 
conjunction with the item under consideration presently. 
Public Comment: (1:44 p.m.)  None. 

MOTION by MacIlvaine to CONTINUE ITEMS 18-a AND 18-b TO DATE 
UNCERTAIN; seconded by Taylor and unanimously carried (MacIlvaine-yes, 
Nocera-yes, Price-yes, Sorey-yes, Taylor-yes, Willkomm-absent, Barnett-yes). 

RESOLUTION (Added Item).........................................................................................ITEM 19 
A RESOLUTION DETERMINING AN APPEAL IN ACCORDANCE WITH SECTION 2-
571 OF THE CODE OF ORDINANCES FILED BY KENSINGTON GARDENS 
CONDOMINIUM ASSOCIATION, INC. OF APPROVALS GIVEN TO FOURTH AND 
FOURTH ASSOCIATES BY THE FIFTH AVENUE SOUTH ACTION COMMITTEE, 
SAID PROPERTY LOCATED AT THE SOUTHEAST CORNER OF 4TH AVENUE 
SOUTH AND 4TH STREET SOUTH, MORE FULLY DESCRIBED HEREIN; AND 
PROVIDING AN EFFECTIVE DATE.  Title not read (see Item 18 above). 
Public Comment: (1:45 p.m.)  None. 

MOTION by Taylor to CONTINUE ITEM 19 TO DATE UNCERTAIN; 
seconded by Price and unanimously carried (MacIlvaine-yes, Nocera-yes, 
Price-yes, Sorey-yes, Taylor-yes, Willkomm-absent, Barnett-yes). 

Following the above vote, Council Member Sorey asked that CRA Manager Chet Hunt review 
the parking needs assessment and Council Member MacIlvaine said that parking needs should be 
considered during the visioning process.  City Manager Robert Lee explained that Manager Hunt 
is currently undertaking the above referenced review and that a proposed lease for the Fourth 
Street and Fourth Avenue South parking lot was to be presented to Council for approval the 
following week.  Council Member Taylor asked whether existing infrastructure would support 
complete build-out of the Fifth Avenue South area and City Manager Lee said that Mr. Hunt 
would address that issue also.   
PUBLIC COMMENT...................................................................................................................... 
(1:48 p.m.)  Sue Smith, 11th Avenue South, criticized the City’s ethics policy regarding the 
acceptance of gifts by employees during the holiday season, stating that she felt it unfair if 
citizens wished to express their appreciation in such a manner.  She also suggested that town hall 
meetings be held in various locations during the visioning process thereby enabling citizens to 
attend and make known their opinions.  Ms. Smith noted the upcoming retirement of City 
employee Molly Reed, saying she felt Ms. Reed would be sorely missed.   
CORRESPONDENCE AND COMMUNICATIONS................................................................... 
(1:56 p.m.)  Council Member Price requested an update on the request for proposals (RFP’s) 
regarding the proposed parking garage on Eighth Street and Sixth Avenue South.  He also noted 
purported discrepancies between the Naples Sailing and Yacht Club dock permit, the dredging 
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application to the State of Florida, and approvals conveyed by Council and the Planning 
Advisory Board (PAB).  Mr. Price also requested a timeline for the presentation of the first 
annual Sam Noe Award.  Council Member Taylor gave a brief history of the policy regarding 
City employee acceptance of gratuities in response to public comment above.  Council Member 
Sorey proposed the City’s involvement in efforts by the Collier County Sheriff’s Department to 
obtain state approval to utilize cameras to detect red light violations and other safety issues (see 
consensus below).  Mr. Sorey also requested a review of the criteria for granting of a variance 
and for staff to develop language for clearer definitions regarding walls, stem walls, monolithic 
slabs, etc. (see Item 12 above).  Vice Mayor Nocera requested the status of compliance with the 
trash container enclosure ordinance, and Mayor Barnett requested an update on the computerized 
traffic signalization system installation. 

Consensus for City involvement with Collier County Sheriff’s Department effort 
to obtain state approval for utilizing cameras in detecting traffic violations and 
other safety issues. 
 
Consensus to conduct workshop as soon as possible regarding review of criteria 
for granting of variances. 

ADJOURN........................................................................................................................................ 
2:05 p.m. 
 
        ______________________________ 

   Bill Barnett, Mayor 
 
 
______________________________ 
Tara A. Norman, City Clerk 
 
 
Minutes prepared by: 
 
 
____________________________________ 
Vicki L. Smith, Technical Writing Specialist 
 
 
 
 
 
 
 
 
 
 
 
 
Minutes Approved:  __2/7/07____ 
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